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PART 223—CONTENTS OF PERMITS;
REVISION, REVOCATION OR LIM-
ITATION OF OCEAN DUMPING
PERMITS UNDER SECTION 104(d)
OF THE ACT

Subpart A—Contents of Ocean Dumping
Permits Issued Under Section 102 of
the Act

Sec.
223.1 Contents of special, interim, emergency, general

and research permits; posting requirements.

Subpart B—Procedures for Revision, Rev-
ocation or Limitation of Ocean Dump-
ing Permits Under Section 104(d) of the
Act

223.2 Scope of these rules.
223.3 Preliminary determination; notice.
223.4 Request for, scheduling and conduct of public

hearing; determination.
223.5 Request for, scheduling and conduct of adjudica-

tory hearing; determination.

AUTHORITY: Secs. 102, 104, 107, 108, Marine Protec-
tion Research, and Sanctuaries Act of 1972, as amended
(33 U.S.C. 1412, 1414, 1417, 1418)

SOURCE: 42 FR 60702, Nov. 28, 1977, unless otherwise
noted.

Subpart A—Contents of Ocean
Dumping Permits Issued Under
Section 102 of the Act

§ 223.1 Contents of special, interim,
emergency, general and research
permits; posting requirements.

(a) All special, interim, emergency and research
permits shall be displayed on the vessel engaged
in dumping and shall include the following:

(1) Name of permittee;
(2) Means of conveyance and methods and pro-

cedures for release of the materials to be dumped;
(3) The port through or from which such mate-

rial will be transported for dumping;
(4) A description of relevant physical and chem-

ical properties of the materials to be dumped;
(5) The quantity of the material to be dumped

expressed in tons;
(6) The disposal site;
(7) The times at which the permitted dumping

may occur and the effective date and expiration
date of the permit;

(8) Special provisions which, after consultation
with the Coast Guard, are deemed necessary for
monitoring or surveillance of the transportation or
dumping;

(9) Such monitoring relevant to the assessment
of the impact of permitted dumping activities on

the marine environment at the disposal site as the
Administrator or Regional Administrator, as the
case may be, determine to be necessary or appro-
priate; and

(10) Any other terms and conditions determined
by the Administrator, or Regional Administrator,
as the case may be, to be necessary or appropriate,
including, without limitation, release procedures
and requirements for the continued investigation or
development of alternatives to ocean dumping.

(b) General permits shall contain such terms and
conditions as the Administrator deems necessary
or appropriate.

(c) Interim permits shall, in addition to the in-
formation required or permitted to be included in
the permit pursuant to paragraph (a) of this sec-
tion, include terms and conditions which satisfy
the requirements of §§ 220.3(d) and 227.8.

Subpart B—Procedures for Revi-
sion, Revocation or Limitation
of Ocean Dumping Permits
Under Section 104(d) of the
Act

§ 223.2 Scope of these rules.

(a) These rules of practice shall govern all pro-
ceedings under section 104(d) of the Marine Pro-
tection, Research, and Sanctuaries Act of 1972, as
amended (33 U.S.C. 1414(d)), to revise, revoke or
limit the terms and conditions of any permit issued
pursuant to section 102 of the Act. Section 104(d)
provides that ‘‘the Administrator * * * may limit
or deny the issuance of permits, or he may alter
or revoke partially or entirely the terms of permits
issued by him under this title, for the transpor-
tation for dumping, or for the dumping, or both of
specified materials or classes of materials, where
he finds that such materials cannot be dumped
consistently with the criteria and other factors re-
quired to be applied in evaluating the permit appli-
cation.’’

(b) In the absence of specific provisions in these
rules, and where appropriate, questions arising at
any stage of the proceedings shall be resolved at
the discretion of the Presiding Officer, the Re-
gional Administrator, or the Administrator, as ap-
propriate.

§ 223.3 Preliminary determination; no-
tice.

(a) General. Any general, special, emergency,
interim or research permit issued pursuant to sec-
tion 102 of the Act shall be subject to revision,
revocation or limitation, in whole or in part, as the
result of a determination by the Administrator or
Regional Administrator that:
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§ 223.4

(1) The cumulative impact of the permittee’s
dumping activities or the aggregate impact of all
dumping activities at the dump site designated in
the permit should be categorized as Impact Cat-
egory I, as defined in § 228.10(c)(1) of this sub-
chapter; or

(2) There has been a change in circumstances
relating to the management of the disposal site
designated in the permit; or

(3) The dumping authorized by the permit
would violate applicable water quality standards;
or

(4) The dumping authorized by the permit can
no longer be carried out consistent with the cri-
teria set forth in parts 227 and 228.

(b) Preliminary determination. Whenever any
person authorized by the Administrator or Re-
gional Administrator to (1) periodically review
permits pursuant to section 104(d) of the Act or
(2) otherwise assess the need for revision, revoca-
tion or limitation of a permit makes any of the de-
terminations listed in paragraph (a) of this section
with respect to a permit issued pursuant to section
102 of the Act, and additionally determines that
revision, revocation or limitation of such permit is
warranted, the Administrator or Regional Adminis-
trator, as the case may be, shall provide notifica-
tion of such proposed revision, revocation or limi-
tation to the permittee named in the permit, if any,
the public, and any cognizant Federal/State agen-
cies pursuant to paragraph (c) of this section.

(c) Form of notification. Notice of any proposed
revision, revocation or limitation of a permit shall
be sent to the permittee by certified mail, return
receipt requested, and shall be published and oth-
erwise disseminated in the manner described in
§ 222.3 (b) through (h).

(d) Contents of notice. The notice of any pro-
posed revision, revocation or limitation of a permit
issued pursuant to paragraph (b) of this section
shall include, in addition to any other materials,
the following:

(1) A brief description of the contents of the
permit, as set forth in § 223.1;

(2) A description of the proposed revision, rev-
ocation, or limitation;

(3) A statement of the reason for such proposed
revision, revocation, or limitation; and

(4) A statement that within thirty (30) days of
the date of dissemination of the notice, any person
may request a public hearing on the proposed revi-
sion, revocation or limitation.

§ 223.4 Request for, scheduling and
conduct of public hearing; deter-
mination.

(a) Request for hearing. Within thirty (30) days
of the date of the dissemination of any notice re-
quired by § 223.2(b), any person may request the

Administrator or Regional Administrator, as ap-
propriate, to hold a public hearing on the proposed
revision, revocation or limitation by submitting a
written request containing the following:

(1) Identification of the person requesting the
hearing and his interest in the proceeding;

(2) A statement of any objections to the pro-
posed revision, revocation or limitation or to any
facts or reasons identified as supporting such revi-
sion, revocation or limitation; and

(3) A statement of the issues which such person
proposes to raise for consideration at such hearing.

(b) Grant or denial of hearing; notification.
Whenever (1) a written request satisfying the re-
quirements of paragraph (a) of this section has
been received, and the Administrator or Regional
Administrator, as appropriate, determines that such
request presents genuine issues, or (2) the Admin-
istrator or Regional Administrator, as the case may
be, determines in his discretion that a public hear-
ing is necessary or appropriate, the Administrator
or Regional Administrator, as the case may be,
will set a time and place for a public hearing in
accordance with paragraph (c) of this section and
will give notice of such hearing by publication in
accordance with § 223.3(c). In the event the Ad-
ministrator or the Regional Administrator, as the
case may be, determines that a request filed pursu-
ant to paragraph (a) of this section does not com-
ply with the requirements of paragraph (a) or that
such request does not present genuine issues, he
shall advise, in writing, the person requesting the
hearing of his determination.

(c) Time and place of hearing. Any hearing au-
thorized pursuant to this Section by the Adminis-
trator or Regional Administrator, as the case may
be, shall be held in the city in which the Environ-
mental Protection Agency Regional Office which
issued the permit is located, whenever practicable,
and shall be set for the earliest practicable date,
but in no event less than thirty (30) days after the
receipt of an appropriate request for a hearing or
a determination by the Administrator or the Re-
gional Administrator, as the case may be, to hold
such a hearing without such a request.

(d) Presiding Officer. Any hearing convened
pursuant to this part shall be conducted by a Pre-
siding Officer, who shall be either a Regional Ju-
dicial Officer or a person having the qualifications
of the members of the Environmental Appeals
Board (described in 40 CFR 1.25(e)) if assigned
by the Administrator or the qualifications of a Re-
gional Judicial Officer if assigned by the Regional
Administrator, as appropriate. Such person shall be
an attorney who is a permanent or temporary em-
ployee of the Agency, who is not employed by the
Region’s or Headquarter’s Water Programs Divi-
sion, Surveillance and Analysis Division, or En-
forcement Division, and who has had no connec-
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tion with the preparation or presentation of evi-
dence for any hearing in which he participates as
Judicial Officer.

(e) Conduct of the public hearing. The Presiding
Officer shall be responsible for the expeditious
conduct of the hearing. The hearing shall be an in-
formal public hearing, not an adversary proceed-
ing, and shall be conducted so as to allow the
presentation of public comments. When the Presid-
ing Officer determines that it is necessary or ap-
propriate, he shall cause a suitable record, which
may include a verbatim transcript, of the proceed-
ings to be made. Any person may appear at a pub-
lic hearing convened pursuant to this section
whether or not he requested the hearing, and may
be represented by counsel or any other authorized
representative. The Presiding Officer is authorized
to set forth reasonable restrictions on the nature or
amount of documentary material or testimony pre-
sented at a public hearing, giving due regard to the
relevancy of any such information, and to the
avoidance of undue repetitiveness of information
presented.

(f) Recommendations of Presiding Officer.
Within 30 days following the adjournment of a
public hearing convened pursuant to this section or
within such additional period as the Administrator
or the Regional Administrator, as the case may be,
may grant to the Presiding Officer for good cause
shown, and after full consideration of the com-
ments received at the hearing, the Presiding Offi-
cer will prepare and forward to the Administrator
or to the Regional Administrator, as the case may
be, written recommendations relating to the revi-
sion, revocation or limitation of the permit and the
record of the hearing, if any. Such recommenda-
tions shall contain a brief statement of the basis
therefor, including a description of evidence relied
upon (1) to support any finding made pursuant to
§ 223.3(a); (2) to justify any proposed revision,
revocation or limitation of the permit; and (3) to

justify any proposed revision, revocation or limita-
tion which differs from that set forth in the notice
issued pursuant to § 223.3(b). Copies of the Pre-
siding Officer’s recommendations shall be pro-
vided to any interested person on request, without
charge. Copies of the record will be provided in
accordance with 40 CFR part 2.

(g) Determination of the Administrator or Re-
gional Administrator. Upon receipt of the Presid-
ing Officer’s recommendations or, where no hear-
ing has been held, upon termination of the thirty
(30)-day period for requesting a hearing provided
in paragraph (a) of this section, the Administrator
or the Regional Administrator, as the case may be,
shall make a determination with respect to the
modification, revocation or suspension of the per-
mit. Such determination shall include a description
of the permit revision, revocation or limitation, the
basis therefor, and the effective date. A copy of
such determination shall be mailed to the permit-
tee and each person who registered his attendance
at the hearing by providing his name and mailing
address.

[42 FR 60702, Nov. 28, 1977, as amended at 57 FR
5346, Feb. 13, 1992]

§ 223.5 Request for, scheduling and
conduct of adjudicatory hearing;
determination.

Within ten (10) days following the receipt of
the Administrator’s or Regional Administrator’s
determination issued pursuant to § 223.4(g), any
person who participated in the public hearing held
pursuant to § 223.4 may request that an adjudica-
tory hearing be held for the purpose of reviewing
such determination or any part thereof. Such re-
quest shall be submitted and disposed of, and any
adjudicatory hearing convened shall be conducted
in accordance with the procedures set forth in
§§ 222.10 (a), (b), (d), and (e) and 222.11.


